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Commissioner for Patents 
P.O. Box 1450 
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PRE-APPEAL BRIEF REQUEST FOR REVIEW 


Dear Sir: 


In response to the final Office Action dated June 30, 2005 and the Advisory 
Action dated September 15, 2005, the period for response having been extended one 
month up to and including October 31, 2005, Appellants respectfully file herewith a 
Notice of Appeal and request review of the present application before filing an appeal 
brief. 


Related Appeals 


None 


Serial No. 10/601.325 
Art Unit 3677 


Status of the Claims 

Upon entry of the Amendment dated August 30, 2005, claims 1 through 7 and 1 1 
through 13 are pending in the present application. Claims 9 and 10 are withdrawn but 
remain pending for rejoinder upon allowance of generic claim 1. 

Claim 1 is independent. Claims 2 through 7 and 8 through 13 depend from claim 

1. 

Independent claim 1 stands finally rejected under 35 U.S.C. §1 03(a) over U.S. 
Patent No. 2,575,835 to Pohle (Pohle) in view of U.S. Patent No. 4,374,344 to Misono 
et al. (Misono). 

Clear Errors for Review 

Appellants respectfully submit that the Final Office Action failed to meet the three 
required criteria for establishing a prima facie case of obviousness, each of which is a 
clear error requiring review. 

All Claim Elements Not Disclosed or Suggested 

Independent claim 1 requires "said flexurally rigid connection and said first and 
second sections are elasticallv deformable to brace the getter in said first section and 
said second section in said inner surface". Thus, claim 1 recites three elastically 
deformable members, namely the flexurally rigid connection, the first section, and the 
second section. 

This simple combination of three members that are elastically deformable to 
brace the getter jn the first section and to brace the second section jn the inner surface. 

Pohle discloses a gettering loop 19 secured to the outer end of finger 26 or 
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secured to the skirt portion 25. See col. 2, lines 14-41. Similarly. Misono discloses a 
conductive spacer 7 that has one end secured to an electron gun structure 6 and the 
other end in contact with a conductive film 4. See col. 1 , lines 40-43. 

Thus, Pohle and Misono disclose securing , but do not disclose or suggest the 
simple combination of three members that are elasticallv deformable to brace as 
required by claim 1. 

No Motivation to Combine 

The Office Action acknowledges that Pohle does not disclose a flexurally rigid 

connection, but asserts that Misono discloses the claimed flexurally rigid connection. 

The Office Action asserts that: 

"As it would be beneficial to better control the deformation of the holding clip of 
Pohle, it would have been obvious to modify the holding clip of Pohle so as to 
have a flexurally rigid connection as taught by Misono". See the Final Office 
Action at page 3, lines 2-10. 

Further, the Office Action reminded the Applicants that: 

"In considering the disclosure of a reference, it is proper to take into account not 
only the specific teachings of the reference but also the inferences which one 
skilled in the art would reasonably expect to draw therefrom." ]d. 

Thus, the Office Action asserts that the nature of the problem itself is the source 
of the motivation to combine the flexurally rigid connection of Misono with the spring 
legs of Pohle. 

In Ruiz V. A.B, Chance Co., 357 F.3d 1270, 69 USPQ2d 1686 (Fed. Cir. 2004), 
the court found motivation to combine the references to arrive at the claimed invention 
in the "nature of the problem to be solved" because each reference was directed "to 
precisely the same problem of underpinning slumping foundations." Id. at 1276. 69 
USPQ2d at 1690. 
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In the instant Application, the cited references are directed to different problems. 
Further, the problems resolved by Pohle and Misono are both unrelated to controlling 
deformation as Inferred by the Office Action. 

As such, inferring the nature of the problem of controlling deformation from Pohle 
and Misono Is clearly flawed and, thus, there is simply no motivation to combine the 
prior art in the manner suggested by the Office Action. 

No Reasonable Expectation of Success 

Pohle and Misono teach away from the claimed invention by securing and, not, 
bracing as claimed. It is submitted that that securing as disclosed by Pohle and Misono 
removes the need for the three members that are elasticallv defomiable to brace as 
required by claim 1 and, thus, teaches away from the claimed invention. It is therefore 
submitted that there can be no reasonable expectation of success that the secured 
devices of Pohle and Misono could be combined to provide the three members that are 
elasticallv deformable to brace as required by claim 1 . 

Summarv 

In view of the above, it is respectfully submitted that the final rejection is clearly 
erroneous and, as such, the present application is in condition for allowance. 
Reconsideration and withdrawal of the rejection to claim 1, as well as claims 2 through 7 
and 11 through 13 that depend therefrom, and passage of the present application to 
issuance are respectfully requested. In addition, rejoinder and allowance of withdrawn 
claims 9 and 10 are also respectfully requested since generic claim 1 is in condition for 
allowance. Such actions are respectfully solicited. 
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If for any reason the Examiner feels that consultation with Appellants' attorney 
would be helpful in the advancement of the prosecution, the Examiner is invited to call 
the telephone number below. 


October /Z. 2005 

Reg. No. 28,468 

Attorney for Appellant(s) 

Ohlandt, Greeley, Ruggiero & Perle, L.L.P. 

One Landmark Square, 10**^ floor 

Stamford, CT 0690 1 -2682 

Tel: (203) 327-4500 

Fax: (203) 327-6401 
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